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Abstract

Agrarian conflicts resulting from mining permits issued without the consent of local and indigenous
communities expose a legitimacy gap in Indonesia’s mining legal regime. Unequal power relations between
land rights holders and IUP holders reveal structural weaknesses in the protection of collective rights. This
study identifies the absence of Free, Prior, and Informed Consent (FPIC) as a core deficiency that
undermines substantive justice and meaningful participation in natural resource governance. Using a
normative legal approach and conceptual analysis of relevant legal instruments, the study critically
examines national regulations that remain procedural, transactional, and detached from community
participation. The findings show that integrating FPIC is not merely a technical adjustment, but a legal,
ethical, and social necessity to shift mining governance from a licensing-based to a consent-based regime.
The study contributes academically by proposing mining law reform grounded in collective rights
recognition, the creation of an independent FPIC verification body, and the repositioning of communities
as legal subjects of development. These findings carry important implications for legal reform oriented
toward environmental justice, social legitimacy, and the sustainability of mining investment in Indonesia.
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A. Introduction

Mining is a strategic sector in national development and a major source of state revenue.!
However, behind these economic benefits, mining activities often generate agrarian conflicts,
particularly when mines are located on land controlled by communities for generations. The
1ssuance of mining business permits (/UP) is frequently not preceded by the consent of land rights
holders, whether individuals, local communities, or indigenous peoples.? This absence of consent
raises serious concerns about the protection of basic rights and reveals structural weaknesses in
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Indonesia’s mining legal framework. It therefore becomes necessary to examine how consent is
regulated in law and the extent to which it reflects international principles of justice and
sovereignty over living space.

Within the national legal framework, Law No. 3 of 2020 on Mineral and Coal Mining requires
IUP and IUPK holders to settle land rights with their owners. However, the law does not clearly
regulate the form, process, or quality of consent that must be obtained. In practice, land rights
settlements are largely administrative and transactional, emphasizing compensation rather than
free, prior, and informed consent. This creates legal loopholes that allow mining exploitation to
proceed without social legitimacy. In other words, normatively (das sollen), the law demands land
rights settlements, but empirically (das sein), these settlements often do not fulfill the elements of
substantive justice, especially in terms of landowner participation in the decision-making process.?

This disparity reflects the weak position of communities in relation to /UP holders, who are
generally backed by the state and large capital. Such conditions are evident in mining land conflicts
in regions such as East Kalimantan, Central Sulawesi, and Nusa Tenggara. Communities
defending their land often face criminalization, social pressure, and structural violence, while
permit holders rely on state-issued licenses as legal justification to operate.* This situation
demonstrates that land rights grounded in the Constitution and the Basic Agrarian Law (UUPA)
lack sufficient bargaining power within the prevailing mining permit regime.

FPIC is an international principle that guarantees the right of communities, particularly
indigenous peoples, to give or withhold consent to activities affecting their lands, territories, and
resources.’ It requires consent that is freely given, obtained prior to the commencement of
activities, and based on adequate information. FPIC is not merely administrative approval, but a
substantive safeguard of community rights.® In many countries, FPIC has been incorporated into
sustainability standards, including those adopted by multinational mining companies. However,
Indonesia has not explicitly integrated this principle into its mining regulations, despite clear social
and legal needs for its application.

This study is also important because it challenges a legal paradigm that overemphasizes
administrative permits as the sole source of legality, while neglecting the social legitimacy of
affected communities. Within Indonesia’s legal structure, state control over natural resources is
often interpreted as absolute authority to regulate, license, and allocate space. As a result,
community free will is frequently subordinated in the name of national development. In fact,
Articles 28H and 33 paragraph (3) of the 1945 Constitution require that natural resource utilization
respect citizens’ environmental rights and their right to participate. This research argues that
meaningful participation can only be ensured through the application of FPIC.”

The absence of clear FPIC regulation in the Mineral and Coal Mining Law and its implementing
rules has reduced consent to a power-biased administrative formality. Implementing FPIC would
strengthen community positions by providing a legal basis to refuse mining activities they oppose.
More than a consultation mechanism, FPIC requires active community involvement from the
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earliest planning stages.® Accordingly, this research examines not only statutory provisions, but
also the power dynamics between the state, corporations, and communities as a foundation for
critical legal analysis.

FPIC approach aligns with principles of good governance, transparency, and accountability in
natural resource management.’ In many cases, limited access to information and coercion in land
acquisition have become major sources of horizontal and vertical conflict. FPIC offers a
mechanism to rebalance these power relations and promote an inclusive and participatory model
of mining governance. In an era of information disclosure and decentralization, community
involvement in public decision making is an unavoidable element of local democracy.

From a sustainable development perspective, neglecting FPIC also undermines social and
environmental sustainability.!® Mining projects that lack social legitimacy often face prolonged
resistance, which ultimately threatens operational continuity and social stability. FPIC therefore
concerns not only rights protection, but also economic rationality and long-term sustainability. It
provides a more equitable framework for balancing the interests of the state, communities, and
business actors.

Through this study, the author argues that Indonesia’s mining legal system must shift from a
permit-oriented regime to a consent-based governance model. The absence of FPIC in current
mining practices has generated serious legal and social consequences, including gaps between
formal licensing and community acceptance, recurring agrarian conflicts, and the criminalization
of communities defending their land. In regions such as Central Sulawesi, East Kalimantan, and
Nusa Tenggara, mining permits have been issued on community-managed and indigenous lands
without prior consent, with communities often learning of mining activities only after exploration
or land clearing had begun. These conditions show that the failure to apply FPIC is not merely
procedural, but structural, undermining justice, social stability, and the sustainability of mining
development. Accordingly, this research critically examines the integration of FPIC into
Indonesia’s mining legal framework as a foundation for participatory, just, and sustainable natural
resource governance.

This study adopts a normative juridical approach with qualitative methods to examine legal
arrangements on the consent of land rights holders in relation to Mining Business License holders
under the principle of Free, Prior, and Informed Consent (FPIC).!! It analyzes primary legal
sources, including Law No. 3 of 2020 on Mineral and Coal Mining and the Basic Agrarian Law,
alongside secondary data from academic literature and international FPIC instruments. Through
critical and comparative analysis, the study identifies gaps between national regulations and
international FPIC standards, taking into account the social and political context of mining permit
implementation, and proposes normative recommendations to strengthen the protection of local
and indigenous peoples’ rights in natural resource governance.
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B. Discussion
1. Protection of Land Rights and the Urgency of the FPIC Principle

Indonesia’s mining legal system is grounded in a paradigm that places the state as the primary
controller of natural resources under Article 33 of the 1945 Constitution, giving it authority to
issue exploitation permits through /UP and IUPK schemes.'? This state-centered model creates
ambiguity in power relations between the state, business actors, and land rights holders,
particularly local and customary communities, because consent is not treated as a prerequisite for
licensing but as a separate issue to be resolved afterward. Law No. 3 of 2020 and Government
Regulation No. 96 of 2021 prioritize administrative, technical, and environmental requirements,
without requiring explicit landowner consent, producing a gap between legal validity and social
legitimacy.'3 As a result, permits often legitimize entry into areas that are socially unprepared for
mining.'* The weak protection of land rights is reflected in the high incidence of agrarian conflicts,
with the mining sector identified by KPA and WALHI as a major contributor, involving not only
compensation disputes but also issues of identity, livelihoods, and community sovereignty.!®> In
this context, FPIC is essential to bridge legal legitimacy and social justice.

The concept of Free, Prior and Informed Consent (FPIC) is grounded in the idea that local
communities, particularly indigenous peoples, have the right to approve or reject development
projects affecting their territories. It has become an international human rights standard, most
notably through the United Nations Declaration on the Rights of Indigenous Peoples
(UNDRIP).!SFPIC is not a mere procedural formality but a substantive participatory process that
requires adequate information, sufficient time, and freedom from coercion.

In Indonesian mining governance, FPIC remains marginal. Government policy prioritizes
investment acceleration and resource extraction over procedural and substantive justice in relations
between companies and local communities.!” This neglect of FPIC, however, increases investment
risk, as social conflict, environmental harm, and community resistance can delay or halt mining
operations.

This article compares FPIC implementation in the Philippines, Norway, and Canada to
highlight different legal and institutional approaches to incorporating indigenous consent into
extractive governance. These countries reflect distinct legal traditions and levels of FPIC
institutionalization: the Philippines as a developing country with explicit statutory FPIC
requirements; Canada as a common law system where FPIC has developed through judicial
interpretation; and Norway as a civil law state that integrates FPIC through international
conventions and constitutional recognition of indigenous rights. This comparative analysis
assesses how FPIC functions in practice and its impact on conflict prevention and investment
sustainability.
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In the Philippines, the statutory FPIC requirement under the Indigenous Peoples’ Rights Act
has led to the suspension or cancellation of mining permits where indigenous consent was absent,
compelling companies to negotiate benefit-sharing agreements and respect community
decisions.'® In Canada, judicial enforcement of the duty to consult and accommodate increasingly
ties project approval to the quality of indigenous engagement, reducing litigation risk, prompting
project redesign, and strengthening long-term social legitimacy.'® In Norway, FPIC is incorporated
through ILO Convention No. 169 and the protection of Sami rights, institutionalizing binding
consultation mechanisms that shape administrative and legislative outcomes in mining and energy
projects, mitigate social resistance, and enhance regulatory predictability.?’

Indonesian mining law remains largely procedural and lacks meaningful mechanisms for
community participation. Public consultation provisions within the Environmental Impact
Analysis (EIA) process fall short of FPIC standards because they do not recognize communities
as rights holders with the authority to grant or refuse consent freely, knowingly, and without
pressure. Consultations are often treated as administrative formalities, conducted hastily, with
limited information and little space for critical discussion or reflection.?! Consequently, decisions
fail to reflect community sovereignty over their territories, revealing a structural weakness that
must be addressed to achieve fair, inclusive, and sustainable mining governance.

The absence of FPIC in mining licensing also exposes a contradiction between the
government’s stated commitment to sustainable development and exploitative licensing practices.
Without robust participatory mechanisms, sustainability becomes illusory, fostering conflict
accumulation, social marginalization, and environmental degradation.?? This underscores that a
purely juridical approach is insufficient and must be complemented by philosophical and
sociological perspectives that recognize people and the environment as ethical subjects and
account for local power dynamics and resistance.

From a philosophical perspective, FPIC reflects an ethics of recognition that affirms the rights
of local communities whose territories are often targeted for resource exploitation, including
mining. Disregarding consent denies their dignity and autonomy as social and political entities
with historical, spiritual, and cultural ties to land. FPIC therefore embodies respect for the
collective right of peoples to shape their own future. Juridically, FPIC forms part of the rights to
information, participation, and redress recognized in international human rights instruments,
including the United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP), and in
principles of good governance. In the mining sector, FPIC serves as a key benchmark for ensuring
fair, transparent investment that respects community rights.??

The relevance of FPIC in Indonesian mining law is increasing as global expectations for
sustainable and equitable business practices intensify. In an era of transparency and accountability,
mining companies are evaluated not only on financial performance but also on respect for
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community rights.?* Within ESG frameworks, international financial institutions and investors
regard FPIC as a core indicator of social, environmental, and reputational risk. Non-compliance
can undermine a project’s social license to operate and trigger prolonged conflict, as well as
operational and legal obstacles.?® Integrating FPIC into mining licensing, implementation, and
supervision is therefore both a moral and legal obligation and a rational strategy for investment
sustainability and social stability.

The limited accommodation of FPIC in Indonesian mining law is not merely technical but
reflects a legal structure that has yet to place social justice at its center. Achieving genuine
sustainability requires strengthening substantive participation through FPIC mechanisms. This
demands a shift from a state-centric approach to one that prioritizes recognition and active
involvement of affected communities. This study proposes integrating FPIC as a core element of
mining licensing through regulatory reforms that require proof of community consent, the
establishment of an independent FPIC oversight body, and governance changes that prioritize
community rights over narrow economic interests, aligning national development with an inclusive
and equitable legal framework.

2. Application of FPIC Principles and Reformulation of Indonesian Mining Law

The Free, Prior and Informed Consent (FPIC) principle embodies collective human rights,
particularly for indigenous peoples and local communities whose lives are ecologically tied to their
territories. It requires not only consultation, but consent that is freely given, obtained before
activities begin, and based on adequate information.?® FPIC affirms equality between the state,
corporations, and communities. Philosophically, it reflects an ethics of recognition, emphasizing
that development must respect the agency of affected communities. In mining, FPIC functions as
both a moral safeguard and a legal instrument to prevent social conflict, rights violations, and long-
term environmental harm that undermines community resilience.

International legal instruments have elevated FPIC to a normative standard for protecting
indigenous rights. The United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP)
affirms FPIC in Articles 10, 19, and 32 as a prerequisite for policies and projects affecting
indigenous lands, territories, and resources. ILO Convention No. 169 similarly requires
consultation and participation before legislative or administrative measures directly affect
indigenous peoples, emphasizing early, pressure-free involvement.?” These standards are not
merely aspirational but form part of international legal expectations that encourage states to align
national policies with global human rights norms.

FPIC implementation is therefore not a procedural matter alone, but is closely linked to non-
discrimination and the right to equitable development. States that disregard FPIC in extractive
projects risk social conflict as well as moral and financial sanctions from the international
community. Multilateral institutions such as the World Bank and the Asian Development Bank
increasingly require FPIC as part of project feasibility assessments.?® In the context of climate

24 Harliansyah, Astiti Swanita Rini, Eva Nopitasari Siagian, Tuntas Karawahno Andjab, dan Rokhaya Fall, 'Free, Prior and
Informed Consent in Fulfilling the Constitutional Rights of Citizens in the Mining Sector', International Journal of Law,
Environment, and Natural Resources, 1.1 (2021), 11-21, https://doi.org/10.51749/injurlens.v1il.2

25 Raden Setya Budi Suharto, Marianus Hendrilensio Sanga, Resvina Situmorang, dan Resky Pramudita Handa, ‘The Impact of
ESG Disclosure and Green Mining on Firm Value: Evidence from Indonesia’, Jurnal Mantik, 8.4 (2025), 1753-1761,
https://doi.org/10.2685/6094.
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Manfred Nowak, Jane Hofbauer, and Philipp Janig (Cheltenham: Edward Elgar Publishing, 2022),
https://doi.org/10.2139/ssrn.4084700
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Infrastructure Projects’, Sustainability, 13.15 (2021), 8412, https://doi.org/10.3390/sul3158412.
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justice and sustainability, FPIC is widely viewed as an indicator of democratic development,
reinforcing the idea that development should be participatory and deliberative, rather than
exploitative, and attentive to unequal power relations among the state, corporations, and local
communities.

In Indonesia, FPIC has not been fully incorporated into the national legal system, although
partial recognition exists through Constitutional Court decisions and sectoral regulations. A key
milestone is Constitutional Court Decision No. 35/PUU-X/2012, which affirmed that customary
forests belong to customary law communities rather than the state, providing a constitutional basis
for recognizing indigenous territorial rights.?’ This recognition was further developed through
Minister of Environment and Forestry Regulation No. 21 0f 2019 on Customary Forests and Forest
Rights, which establishes an administrative mechanism for acknowledging customary territories.
In the environmental sector, Ministerial Regulations No. 4 of 2021 and No. 5 of 2021 require
public consultation and regulate technical approvals in the EIA process. However, these measures
fall short of FPIC because participation remains consultative, non-binding, and often reduced to
an administrative formality.

This situation shows that recognition of indigenous collective rights remains symbolic and
sectoral and has not been integrated into mining law. Law No. 3 of 2020 on Mineral and Coal
Mining does not refer to FPIC or require explicit community consent before issuing a mining
business license (IUP).3° This reinforces state and corporate dominance over natural resources
while positioning local communities as passive subjects of development. The result is agrarian
conflict, structural impoverishment, and the erosion of community control over living space. These
power imbalances make FPIC not only a legal necessity but also a demand for social and ecological
justice in resource governance.

Building a fairer and more sustainable mining regime therefore requires regulatory reform that
explicitly adopts FPIC. Priority steps include revising the Mineral and Coal Mining Law and its
implementing regulations to require community consent as a formal licensing prerequisite. FPIC
should function as part of due diligence rather than a mere environmental supplement.?' Its
effective integration also requires an independent supervisory body to ensure free, transparent, and
equitable consultation, along with social and ecological risk assessments involving independent
experts and affected communities.>? These measures would strengthen the social legitimacy of
mining permits and reduce long-term conflict.

The philosophical approach to FPIC recognizes community dignity and affirms communities
as equal political subjects. It reflects the ethical view that the right to determine the future belongs
not only to the state or corporations, but also to affected communities.*® FPIC thus broadens
substantive democracy, where citizens exercise sovereignty not only through elections but also
over their living space. Legally, it requires the state to go beyond formal procedures and
acknowledge the living social relations of local communities, advancing distributive and
participatory justice in the face of capital power.

Juridically, FPIC is closely linked to the rights to information, participation in decision-making,
and access to justice, all core elements of good governance recognized in international human

2 P. P. P. Fajar, S. Aloysius, and H. K. Dinata, ‘Implikasi Putusan Mahkamah Konstitusi Nomor 35/PUU-X/2012 Terhadap
Pengaturan Hutan Adat Dan Dampaknya Terhadap Hak Masyarakat Adat’, Perkara: Jurnal llmu Hukum Dan Politik, 2.2 (2024),
39-61 https://doi.org/10.51903/perkara.v2i2.1844

30 Ahsana Nadiyya, Ayu Putri Rainah Petung Banjaransari, dan Heni Rosida, ‘Menakar Undang-Undang Mineral dan Batubara
terhadap Kerentanan Perlindungan Hak Masyarakat Hukum Adat’, Jurnal Hukum Lex Generalis,2.3 (2021), 195-212.
https://doi.org/10.56370/jhlg.v2i3.42

31 Hofi, Moh Ali, and Teguh Wicaksono. ‘Menjaga Eksistensi Kedaulatan Rakyat Dalam Bidang Politik, Hukum, Dan
Ekonomi’. Hakim: Jurnal llmu Hukum dan Sosial 1.3 (2023): 141-153. https://doi.org/10.51903/hakim.v1i3.1235

32 Irfan Rahmanu. ‘Partisipasi masyarakat dan stakeholder dalam penyelenggaraan program Corporate Social Responsibility (CSR)
dan dampaknya terhadap komunitas perdesaan’. Jurnal Anestesi 1.3 (2023): 63-85. https://doi.org/10.59680/anestesi.v1i3.332

33 Anggi Permatasari. ‘Tanggung Jawab dan Perlindungan Negara Atas Hak-Hak Sosial Ekonomi Pengelolaan Sumber Daya Alam
Menurut Undang-Undang Dasar 1945°. Jurnal Kewarganegaraan 8.1 (2024): 272-289. https://doi.org/10.31316/jk.v8il1.6114
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rights law. In environmental governance, FPIC reflects the precautionary principle by prioritizing
social and ecological interests in development decisions.** From a sociological perspective, the
absence of FPIC contributes to the marginalization of indigenous and local communities that lack
access to formal legal institutions, often leaving resistance and protest as their only means of
defending their territories.

Adopting FPIC in national law also carries long-term strategic value. States that apply FPIC
consistently are more likely to be regarded as democratic and governed by the rule of law, while
ESG-oriented investors gain confidence in jurisdictions that protect community rights. FPIC
therefore serves as a bridge between human rights, environmental sustainability, and investment
certainty, linking social justice with economic pragmatism. By making FPIC a foundational
principle of mining law, Indonesia can signal a clear commitment to inclusive and rights-based
development.

The FPIC integration model can be strengthened by establishing an independent environmental
justice body, granting indigenous communities legal standing in administrative litigation, and
enhancing the role of indigenous institutions in conflict mediation.* The government should also
facilitate participatory mapping and documentation of customary territories and recognize them as
a valid legal basis. Licensing regulations must provide sanctions, including permit cancellation,
where FPIC is not fulfilled. Together, these measures would reinforce democratic oversight of the
extractive sector and transform law into an instrument of emancipation rather than repression.

In conclusion, FPIC is a core principle for improving Indonesia’s mining law framework. It is
not merely procedural but embodies substantive justice by positioning communities as subjects of
development. As global awareness of environmental protection and human rights grows, adopting
FPIC is both a moral imperative and a strategic necessity. Through rights-based legal reform,
Indonesia can advance mining governance that is fair, participatory, and sustainable.

C. Conclusion

Indonesia’s mining legal system, which has yet to integrate FPIC into the issuance of mining
business licenses, reveals a structural power imbalance between the state, corporations, and land
rights holders. This imbalance creates legitimacy gaps that fuel social conflict, undermine project
sustainability, and exclude local communities from meaningful participation. These findings
highlight the need for a paradigm shift from a state-centric model toward a participatory approach
that treats community consent as a formal and substantive prerequisite for mining permits. Future
legal reform should therefore establish FPIC as a mandatory licensing requirement, supported by
an independent verification mechanism and the restructuring of environmental and forestry
regulations to reflect principles of recognition, protection, and respect for community rights. Such
a framework would better balance national economic objectives with ecological justice and
community control over living space.

To operationalize these reforms, several concrete steps are required. First, FPIC should be
formally embedded in the licensing process by mandating documented community consent,
verified through clear procedural standards, before Mining Business Licenses are issued. Second,
an independent FPIC verification body should be created at the national or regional level to oversee
consultations, ensure freedom from coercion, and assess the adequacy of information disclosure.
Third, coordination among mining, environmental, and forestry authorities must be strengthened
to harmonize FPIC implementation across sectoral regulations, particularly within environmental

34 Afliya, Listia, Achluddin Ibnu Rochim, and M. Kendry Widiyanto. ‘Penerapan Prinsip Good Governance dalam Pelayanan
Publik di Kantor Kecamatan Maronge Kabupaten Sumbawa’. PRAJA observer: Jurnal Penelitian Administrasi Publik. 3.4
(2023): 153-166.

35 Nibras, Nisrina Baidha, et al. ‘Penyalahgunaan Diskresi Administratif Dalam Perizinan Tambang Pasca UU Cipta Kerja: Konflik
Investasi dan Keadilan Lingkungan’. Causa: Jurnal Hukum dan Kewarganegaraan 13.5 (2025): 101-110.
https://doi.org/10.6679/pt8vkr35
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impact assessment procedures. Finally, legal remedies and administrative sanctions, including
permit suspension or revocation, should be expressly linked to FPIC non-compliance to ensure
enforceability and accountability.
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